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Review carefully and take appropriate action
The EU Commission’s report on the EU loan syndication market and its impact on competition
in credit markets
By Dr. Michael Holzhäuser and Steven Vaz

O

n April 5, 2019, the European
Commission Directorate-
General for Competition published a report on the EU loan syndication
market and its impact on competition
in credit markets. Syndicated lending is
critical to the European economy, having
raised over $1 trillion in 2018. The report
was compiled by an economic consultancy following an extensive study involving
lenders, borrowers and sponsors active in
France, Germany, the Netherlands, Poland,
Spain and the UK. The study focused
on leveraged buyouts (LBOs), project
finance and infrastructure finance.
The report is the first detailed assessment of this market and provides vital
insights to all market participants:
zz For lenders, the report identifies types

of conduct during the loan syndication
process that could infringe competition law. Most lenders will now be
reviewing their compliance policies
and training to ensure these risks are
identified and addressed.

zz For borrowers, sponsors and debt ad-

visers, the report analyzes market practices that may reduce competition and
choice, leading to suboptimal lending
terms. In many cases, the borrower
will now be able to adapt syndication
processes to achieve better outcomes.
zz For financial regulators, the report
finds that elements of the regulatory
regime may lead to inefficiencies, creating potential for change.
The syndicated lending process
The diagram on the next page is a simplified version of the syndicated lending
process. There is considerable variation
in the processes and terminology used
for different types of loans, which can be
complex.

The EU Commission’s report sets an important baseline for the functioning of the market
and acceptable behavior by lenders.

–>
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Benefits of syndicated lending

Borrower invites proposals
(bank‘s origination teams present proposals and
negotiate with borrower separately)

Primary
market

Borrower forms lead banking group
(authorized banks agree on
common loan documentation)

Primary lender‘s syndication desks
market and distribute loan to investors

Secondary
market

The report recognizes there are numerous
benefits of syndicated lending as an alternative to bilateral lending or corporate
bonds, including:
zz Borrowers’ ability to obtain high-value

loans that no single bank has the
capacity or risk appetite to lend
zz Increased information available to
lenders and more opportunities to
monitor the borrower relative to
corporate bonds, which can result in
better assessment of credit risk and
lower pricing
zz Opportunity for smaller lenders and
institutional investors to participate —
internal risk appetites and regulatory
requirements may prevent these lenders from providing bilateral loans
Lenders: Traps to avoid in competition
law

Secondary trading
(buying and selling of the loan
post-closure)

Refinancing/
restructuring
of loan

The study was not a formal investigation
seeking to establish infringement of competition law and therefore did not involve
an in-depth assessment of specific lenders or transactions.
The report is the first comprehensive
attempt to apply competition law principles to syndicated lending. It is not a de-

finitive declaration of the law, but rather
sets out the approach to competition law
risk that regulators and banks are likely to
take. The issues identified primarily relate
to the exchange of commercially sensitive
information between competing lenders.
This is treated as a serious infringement
of competition law and is likely to result
in heavy fines. It is therefore essential for
lenders to understand when they can
engage in discussions with other lenders.
The period of greatest risk is when lenders are competing in the primary market
to be appointed to a lead banking group.
Lenders sometimes engage in market
sounding to gauge market appetite
for syndication. Sounding can have a
legitimate purpose, as it helps to identify
a lender’s ability to sell down a loan and
therefore gives an indication of the loan’s
primary market pricing. However, the following is important:
zz Sounding is done on a generic basis

so that the deal in question cannot be
identified. Borrower consent is essential for deal-specific sounding.
zz Sounding is not done by potential
mandated lead arrangers (MLAs)
with other potential MLAs, even on a
generic basis.
zz There is effective functional separa–>
tion between the syndication
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desk involved in the sounding and
the origination desk preparing the
proposal to the borrower. The syndication desk should provide consolidated,
anonymized feedback on market
appetite.
Once the lead banking group has been
appointed, the borrower will usually
authorize the banks to come to an agreement on common loan documentation
and create a syndication strategy. However, discussions should not stray beyond
the borrower’s mandate. For example, the
Spanish Competition Authority imposed
fines of 1 91 million on four banks in 2018
for agreeing on higher prices for derivatives linked to syndicated loans “behind
the back of the borrower.” The Spanish
Competition Authority considered such
collusion to be a restriction of competition by object. Hence, in the context of
syndicated lending, authorities will examine whether concerns about competition
exist not only in relation to the primary
debt instrument, but also to ancillary
products.
There is a further opportunity for competition when a syndicated loan is refinanced or restructured, and, in principle,
new lenders can become involved. The
report explains that lenders must obtain

the borrower’s consent before speaking
to other banks about revised terms. The
report considers discussions without
consent to be a clear breach of competition law.
Some institutions perform a dual role as
debt adviser to both the borrower and
the lender on the same deal. This is acceptable provided there is effective functional separation between the teams performing each role. This is meant to ensure
there is no conflict of interest or transfer
of confidential information that the debt
advisory team receives from competitors
and passes to the lending team.
Borrowers: Ensure your process promotes
competition
The report finds that outcomes are likely
to be better for borrowers if competitive
tension is maintained. In contrast, the
direct appointment of a relationship bank
to act as lead arranger may give that
bank undue influence over the structure
and terms of the loan. The same point
applies to ancillary services, which can
be included in the initial bidding process
or form part of a separate competitive
process after the loan has closed. These
options are likely to generate greater
competition than allowing the lead bank-

ing group to make it a condition of the
loan that their bank must provide the
ancillary services.
The report suggests that if borrowers
structure the bidding process to keep
lenders separate for as long as possible,
the risk of information sharing will be
reduced. Borrowers should also set clear
parameters for any discussions between
lenders. In practice, this is often achieved
using non-disclosure agreements. However, it may be necessary for the borrower to
permit discussions between lenders at an
earlier stage to secure financing quickly
(for example, in cases where certain LBOs
need to be funded or a distressed loan
needs to be restructured).
Many borrowers impose restrictions on
secondary trading of their loans. This
provides some control over the lending
group (for instance, the exclusion of “vulture funds”) but comes at the expense of
reduced liquidity in the secondary market,
which may impact primary market
pricing.
Finally, the report considers that banks’
duty of care to their clients provides a
more general safeguard.

Potential regulatory changes
The report found that requirements to
conduct know your client (KYC) checks on
all loan participants can cause significant delays to settlement in the primary
market as well as to secondary trading
when compared to the position in the
US. Potential regulatory solutions include
a central repository of KYC documentation and greater harmonization of KYC
requirements across countries and banks.
The report considers that allowing lending banks to require that they themselves
provide ancillary services may result in
suboptimal outcomes for borrowers. The
UK has banned “right of first refusal”
and “right to match” clauses for ancillary
services not directly related to the loan,
unless these clauses are related to the replacement of bridging finance. Regulators
in other jurisdictions are likely to consider
this issue as well.
The European Commission’s proposed
Non-Performing Loan Regulation would
require greater disclosure of information
to the buyer before secondary trading of
loans. The report notes that this might
deter potential buyers, as the receipt of
such information would prevent them
–>
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from trading in related securities connected to the borrower.
Conclusion
The report was published in an
environment where recent enforcement actions show that antitrust risks
are present in an increasing number
of contexts in the financial services
sector. Examples include the Commission’s government bond cartel case
and the fines the Financial Conduct
Authority imposed on competing asset
management firms in the UK for unlawfully sharing strategic information
during an initial public offering and
placement.

The report sets an important baseline
for the functioning of the market and
acceptable behavior by lenders. The
next developments are likely to include
formal competition investigations
of potentially inappropriate conduct,
changes to certain market practices
and/or regulatory change. All market
participants should review the report
carefully and take appropriate action.
Lenders should be particularly careful
to clarify their legitimate commercial
reasons for collaborating and sharing
information, simultaneously ensuring
they are not straying into unwarranted
exchange of commercially sensitive
or strategic information that could
qualify as unlawful concerted practice.
<–

Inspiration und Fachwissen für Exportentscheider
22 . O K T O B E R 2019, CO N G R E S S C E N T E R R O S E N G A R T E N M A N N H E I M

Programmhighlights für Ihr Agenda-Setting:
Welthandel und Globalisierung 2020 • Exportweltmeister im Gespräch: Auf dem Weg zum globalen Kunden
Jeden Tag ein Olympiasieg: nachhaltig auf der Erfolgsspur bleiben

HE
T
E
V
A
S
DATE

Dr. Michael Holzhäuser
Rechtsanwalt, Partner 	
Ashurst,			
Frankfurt am Main
michael.holzhaeuser@ashurst.com
Steven Vaz
Solicitor, Partner
Ashurst, London
steven.vaz@shurst.com

www.ashurst.com

Dr. Michael Groß,
mehrfacher Schwimmweltmeister
und Unternehmer, Groß und Cie.

V E R A N S TA LT E R

Prof. Dr. Stefan Kooths,
Leiter Prognosezentrum,
Institut für Weltwirtschaft, Kiel

M I T V E R A N S TA LT E R

Ingrun Retzlaff,
Leiterin Exportkontrolle, VINCORION –
JENOPTIK Advanced Systems GmbH

Dr.-Ing. Marc Wucherer,
Mitglied des Vorstands (Vertrieb),
Bosch Rexroth AG

PA R T N E R

FÖRDERER

M E D I E N PA R T N E R

K O O P E R AT I O N S PA R T N E R

www.tag-der-exportweltmeister.de

